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Supervision of the Courts by the Ombudsman

General Background

It is still a very rare phenomenon that an ombudsman of the classical type supervises the courts. Sweden and Finland have a long tradition in this field, however. In a few other countries the ombudsmen have the right to supervise what is sometimes termed “the administration of justice”, i.e. the preliminary stages of the judicial process. 

The fact that the courts in most countries are excluded from the jurisdiction of the ombudsmen does not mean that it is generally considered unnecessary to supervise judges. Instead other solutions have been preferred. In many countries it is e.g. possible to use disciplinary punishment against a judge and also to remove a judge from office if he is considered unfit to perform his duties. Sometimes the initiative to an action of this kind might come from the courts themselves, sometimes from the Minister of Justice, and there are often special bodies deciding in matters of this nature.

It is thus generally recognised that judges are not infallible and that it might be necessary to take action against a judge because of the way in which he carries out – or does not carry out – his duties.

The Ombudsmen and the Constitution

Before I go into detail concerning the way in which the Swedish ombudsmen supervise the courts I would like to say a few words about the role of the ombudsman office in the Swedish system of government.

The role of the Swedish Parliamentary Ombudsmen is of a constitutional nature. It is laid down in the Swedish constitution that the Riksdag – the Swedish Parliament – shall elect one or more ombudsmen to supervise the application in public service of laws and other statutes. According to the Ombudsman Act the ombudsmen are to ensure ”in particular that the courts and public authorities in the course of their activities obey the injunction of the Constitution about objectivity and impartiality and that the fundamental rights and freedoms of citizens are not encroached upon in the public administration”. The ombudsmen are entirely independent of the Government, and they also enjoy great degree of independence in relation to the Riksdag. The Riksdag cannot instruct an ombudsman to investigate a certain case, and it cannot in any way influence the ombudsmen’s decisions and recommendations. The activities of the ombudsmen are instead based solely on the law

The Ombudsman Act furthermore prescribes that the ombudsmen should conclude their cases with ”a decision, which states an opinion as to whether a measure taken by an authority or an official is in breach of the law or some other statute, or is otherwise erroneous or inappropriate. The ombudsmen may also make statements intended to promote uniform and appropriate application of the law”.

In his role as extra-ordinary prosecutor – a role that is laid down in the Constitution – the ombudsmen may initiate legal proceedings against any official who, in disregarding the obligations of his office or his commission, has committed a criminal offence. In this connection the provisions in the Penal Code concerning misuse and negligent use of public power are of special interest. 

The power to prosecute is not used very often today but it is generally regarded to be of great importance as a way of ensuring that the decisions of the ombudsmen are followed by the authorities. It also means that in serious cases it is not the ombudsman but the courts that will have the last word.  

If an official has committed an error that might cause disciplinary punishment the ombudsmen may notify the body having the authority to decide about such punishment. 

The Historical Background

The Swedish system of supervision of the courts by the ombudsmen has historical reasons. When the office of the Swedish Parliamentary Ombudsman was created in 1810 there was no very clear dividing line between the courts and the administrative agencies. The King had for centuries exercised supreme judicial authority as well as being the supreme head of the administration. When the Supreme Court was established in 1789 its full title was His Majesty’s Supreme Court, and up to the beginning of the last century the King had two votes in the Supreme Court. These circumstances did not, however, prevent the courts from acting independently, subject only to the law. It should also be mentioned that the Swedish administrative authorities enjoy the same independence as the courts when they deal with matters concerning the rights and duties of the individuals. In addition, in 1810 the courts of first instance were the most important local authorities in Sweden. They had administrative as well as judicial duties, and the judges were accountable under criminal law for their actions in office in the same way as the civil servants. 

In the light of these circumstances it stands out as logical that the parliamentary ombudsman was assigned the role of prosecutor with the task of prosecuting judges and other officials who had committed criminal offences in their official capacity. 

Even though the Swedish administrative and judicial systems have undergone important changes since 1810 it has never been considered necessary or even desirable to remove the courts from the jurisdiction of the ombudsmen. 

Arguments against and in favour of Supervision of the Courts by Ombudsmen

The argument most often voiced against the idea of giving ombudsman offices the power to supervise the courts is that this would be incompatible with the independence of the courts and consequently in conflict with a principle that is of fundamental importance in a system of government based on the idea of the rule of law. 

If, however, one recognises the fact that the courts are subject to the law like everybody else and that the judges are human beings and as such are not infallible, one realises the necessity of having some system for taking action against judges who do not fulfil their duties properly and thereby undermine the public confidence in the judicial system. It is obvious that the principle of the independence of the courts cannot be allowed to prevent such measures as are deemed necessary for the upholding of public confidence in the judicial system. 

A system of the Swedish type giving the ombudsman the right to supervise the courts has in fact proved to have several important advantages compared with the systems existing in other countries. First of all it is easy for anybody – e.g. a party or a witness – who feels that he has been incorrectly treated by a judge or a court to complain to the ombudsman. Secondly the ombudsman can start an investigation even if there is no reason to believe that the error that has been committed is of such a serious nature as to give rise to disciplinary proceedings, to a prosecution or to a decision to remove the judge from office. Thirdly, since the ombudsman can look also into minor matters he can make such statements concerning good judicial behaviour and the proper way of applying procedural rules that cannot be made e.g. by a superior court after an appeal. Last but not least, since the ombudsman is independent in the same way as a judge there can be no grounds for suspicions that the ombudsman’s interventions has any other purpose than to protect the citizens and to promote the principle of the rule of law.   

When supervising the courts it is necessary to proceed with great care, however. First of all the ombudsman must be an expert in judicial matters, since he cannot afford to make any mistakes in his reports in this area. Most Swedish ombudsmen have had a judicial background, and in fact many of them were justices of the Supreme Court when they were elected.

Limitations of the Supervision of the Courts due to the Independence of the Judiciary

The activities of the ombudsman may under no circumstances infringe on the independence of the courts. For this reason the Swedish ombudsmen’s supervision of the courts is based on the assumption that the courts are independent under the law but that they are not entitled to put themselves above the law. Consequently the ombudsmen do not investigate matters concerning the way in which a court has assessed the evidence in a case or how it has interpreted the law, as long as the interpretation can be regarded as acceptable. An ombudsman can take action, however, if a judgement or a decision is in manifest contravention of the law, e.g. if the maximum penalty for the crime of which the defendant has been found guilty has been exceeded. 

In spite of this a very common type of complaint is that a person writes to the ombudsman saying that his case has been wrongly adjudicated because too little consideration has been given to a certain circumstance or that he is in fact innocent of the crime for which he has been convicted. In such cases the ombudsman usually examines the judgement of the court but then dismisses the complaint on the grounds that the ombudsmen may only under special circumstances open an inquiry into a matter that is subject to the jurisdiction of the courts.

In most cases concerning the courts the activities of the ombudsmen are instead devoted to matters of procedure. The ombudsmen supervising the courts e.g. often make pronouncements criticising judges for undue slowness in the processing of cases before them. They also investigate instances of erroneous processing and of biased or rude behaviour of judges, and they sometimes criticise courts on the grounds that they have not stated the reasons for a judgement in the way required by the Code of Judicial Procedure.

Usually the ombudsman does not investigate a complaint against a court while the case referred to by the complainant is still pending, since this might be regarded as an undue interference in the activities of the court. An obvious exception from this, however, relates to complaints about slow processing.  

The Methods used for Supervising the Courts

The ombudsmen have full access to all documents held by the authorities, and every official and every authority supervised by the ombudsmen are obliged to give the ombudsmen all the information and other assistance that they may ask for.

The handling of complaint cases constitutes the bulk of the ombudsmen's activities when supervising the courts. Everyone – also citizens of foreign countries and persons not living in Sweden – can complain to the ombudsmen.  There is no rule saying that the complainant must be personally concerned in the matter. No absolute time limit is set, but it is prescribed that an ombudsman should not, unless on special grounds, start an investigation if the matter complained of took place more than two years before the ombudsman received the complaint.

The complaint cases that are not immediately dismissed are investigated in one way or another. Often the first step is to ask for verbal information from the court by phone and to request the relevant documents. In many cases it is possible to judge from the information gained in this way that there is not sufficient cause for the complaint. 

The next – sometimes the first – step will be to ask for an explanation in writing from the court for the actions complained against. A demand of this kind is addressed to the President of the court, and it is his duty to find out the facts of the matter, to report his findings to the ombudsman and to state his own opinion on what he has found out. 

If in the course of his investigation the ombudsman finds that there is reason to believe that a judge is guilty of a criminal act – e.g. of negligent use of public power – he has the same obligation to start a criminal investigation as the Prosecutor General, who is the only public prosecutor with the competence to prosecute judges. In such a case the investigation is carried out according to the rules in the Code of Judicial Procedure. This means i.a. that the provisions concerning the duty of an official to provide information about his activities do not apply. 

The ombudsmen also have the right to start investigations on their own initiative.
Ever since the office of the Swedish Parliamentary Ombudsmen was set up the ombudsmen have visited courts and other authorities in order to inspect their work on the spot. When inspecting a court the ombudsman scrutinises open cases that have been pending for a long time in order to find out whether the court has fulfilled its obligation to see to it that processing does not come to a standstill. He also studies judgements in order to ascertain that they are worded in such a way that they can be enforced, that the cases of the plaintiff and the defendant have been properly stated, that the reasons for the judgement are given in an acceptable way etc. The ombudsman also looks into cases that have been recently decided in order to find out whether the provisions in the Code of Judicial Procedure have been correctly applied. 

Some statistics

The working year 2000–2001 the Parliamentary ombudsmen decided 360 cases concerning the courts, which represented approximately 8 % of the total number of cases. In 14 of those cases the ombudsman found reason to criticise the judge or the court concerned. In one case the ombudsman decided to prosecute the judge. 

Some Illustrative Cases

During the last ten years the ombudsman has prosecuted five judges. 

Two of these prosecutions concerned criminal cases where the defendant had been discharged on probation from an earlier prison sentence. If such a person commits a new crime during the probation period, the court can order him to serve the remaining part of his sentence. In these cases, however, the defendant was tried for a crime that he had committed before the first sentence. In spite of this the court revoked his discharge and ordered him to go back to prison. In one of these cases the judge responsible for the error was found guilty of negligent use of power and was punished by a fine. In the other case the error was considered to be a minor one and the judge was consequently acquitted. 

In the third case the court in a criminal case concerning assault and battery suspected that the defendant had threatened one of the witnesses and for this reason ex officio ordered that he should be taken into custody on a suspicion of obstructing justice, i.e. a crime for which he was not prosecuted in the case under trial. A court is, however, allowed to give a custody order ex officio only after a prosecution. Before the prosecution such a decision can be made only on the petition of a prosecutor. Also in this case the judge was found guilty of negligent use of public power and was punished by a fine.

In a big case the ombudsman prosecuted a judge for 29 instances of misuse or negligent use of public power concerning the way in which he had handled 21 civil cases. The most common error committed by the judge was that he had passed judgement in the cases without an oral hearing in spite of the fact that the cases were not properly prepared. The judge was found guilty of negligent use of public power in 19 of the instances covered by the prosecution and was punished by a severe fine. 

The fifth case concerned a judge who delayed the written judgements in three cases in such a way that most of the time for appealing against the judgements had already passed when the judge finally produced the completed judgements. The judge was found guilty of misuse of public power and was punished by a fine. 

In one case the ombudsman initiated disciplinary proceedings against a judge because he had approved the tapping of a telephone although the circumstances were such that this was not legally possible. The National Disciplinary Board, which is the body handling such cases, found, however, that the error was not grave enough to give cause to a disciplinary sanction. 

Sometimes the ombudsman looks into matters concerning the formulation of judgements and other decisions.

In one case the ombudsman criticised both the district court and the court of appeal for their respective ways of accounting for their reasoning in a case of sexual abuse of a child. The ombudsman found that the way in which the courts had worded the reasons for their judgements had created uncertainty about which criminal acts the accused had been convicted of and about what they referred to when the duration of the sexual relationship was cited as a reason for judging the crime to be gross. The ombudsman also questioned whether the judgement of the court of appeal satisfied the requirements of the Code on Judicial Procedure in the light of the very brief account of how the accused had pleaded and of the circumstances he referred to as counter-evidence to the allegations of the prosecution. The court of appeal was also criticised for not having stated its reasons when deciding to reject the application of the accused for a supplementary inquiry.

Instances of slow processing are fairly common. 

In one case a judge in a district court was criticised by the ombudsman because, upon discovering that a dispute had not been properly prepared for the main hearing, he postponed the case instead of taking any measures to remedy the deficiencies. This was considered to be particularly remarkable as the case had already been pending for more than three years. 

Another case concerned delay with the issuing of a judgement. According to the Code of Judicial Procedure a judgement should, as a rule, be issued shortly after the conclusion of the main hearing. Only if there is a serious obstacle may a judgement be issued more than two weeks after the hearing. A district court was criticised for not having issued a judgement until eight weeks had passed. 

A court of appeal was criticised for taking nine months to decide on an application for the reopening of a case after the non-observance of a time limit. It was considered to be an aggravating circumstance that it had been highly probable from the outset that the application would be granted. 

An administrative court of appeal was criticised because two cases still had not been decided after three and a half years although it was obvious that there were no prerequisites for allowing the appeal.

One case concerned the Supreme Administrative Court. This court is the highest instance of appeal in matters concerning the right of public access to official documents. In his decision the ombudsman discussed the procedure used by the court when dealing with requests concerning access to the court’s own documents. The issue at hand was whether this procedure was in accordance with the strict demands for promptness laid down in the Freedom of the Press Act and the Secrecy Act. In the light of the court’s role as the final instance of appeal in such cases the ombudsman found that the procedure used could be accepted.

The ombudsmen also often meet with instances of erroneous processing.

One example of this concerned a young boy who was the injured party in a case of assault and battery. When the district court issued summonses to the hearing, the boy was confused with his father, and the court furthermore neglected to summon a witness. The court was also criticised for having ignored a document submitted by the injured party claiming compensation for damages, which resulted in the claim not being tried in the case.

In another case an administrative court had scheduled an oral hearing with very short notice. The counsel of one of the parties was unable to attend the hearing and submitted an application to have it suspended, but the hearing took place in spite of this. The ombudsman found the refusal to postpone the hearing for a few days remarkable, and even more dubious as it meant that one of the parties was, in practice, denied representation by counsel at the hearing.

There are also cases concerning the conduct of the judge and his or her treatment of the parties.

On one occasion the ombudsman dealt with complaints against a judge from two different persons with regard to remarks made by the judge during oral hearings in custody cases. The judge was said to have been sarcastic and to have commented in a biased way on things that were being said by the parties during the hearings. The inquiry did not clarify exactly what had been said, but the ombudsman found as a fact that the judge had been ”joking” with the parties in a manner inappropriate in a court and that her statements were injurious to the confidence of the parties in the objectivity of the court. 

During a hearing in a case concerning real estate the judge was seized with a suspicion that a map submitted as evidence was a forgery. On behalf of the court the judge reported the matter to the public prosecutor in order to have an inquiry made as to whether the crime of falsification had been committed. In his decision the ombudsman stated that in order to protect the integrity of the courts a court should report a suspicion of a crime that has arisen in a case before it only in instances of an exceptional nature and upon serious consideration, since a report of this kind will obviously be looked upon as a sign that the court has sided with the opposite party in the case. The ombudsman considered the action of the judge to be clearly improper.

Another case concerned unofficial contacts with a public prosecutor being taken by a judge, which resulted in the prosecutor dropping the charges in a case of negligent navigation. The judge gave the following reasons for his actions. After the summonses had been issued he observed that it would be necessary to summon not only the prosecutor and the counsel of the defence to the hearing but also the injured party, who was 75 years old and lived in another part of Sweden, and the defendant and his witness, both of whom lived in Denmark. The costs involved and the inconvenience this would occasion the persons concerned had to be balanced against the likelihood that the penalty would be no more than a moderate fine supposing the charges were not dismissed. The judge also stated that he was somewhat uncertain whether the assistant prosecutor who had brought the charges – who was unknown to the judge and who may have lacked experience – was aware of the nature of the evidence in the case, since the defence counsel had called a witness who could be expected to support the version given by the accused. 

The ombudsman in his decision began by mentioning the constitutional provisions safeguarding the independence of the courts and also of the administrative authorities, such as the public prosecutors, when exercising public power against individuals or otherwise applying legislation decided by the Riksdag. He then added that within the judicial system public confidence in the way in which the law is applied demands that informal contacts between a judge and either of the parties in a case, irrespective of whether the party is a public authority or a private person, may only take place if extreme caution is observed to ensure that the impartiality of the court is not called into question. In this case the actions of the judge had resulted in the injured party believing that the court and the public prosecutor had reached a mutual decision to drop the charges on the grounds of the costs that would be incurred in trying them. This clearly showed how important it is for a judge, while dealing with a case, to act in such a way that there is no material ground for doubting the impartiality of the court.

The judicial aftermath of the murder of Prime Minister Olof Palme gave the ombudsman cause to make pronouncements about some general principles of judicial procedure.

In one decision the ombudsman discussed the matter of the power of the courts to prohibit live radio broadcasts of the hearings in the trial of the person accused of the murder. The question was whether the power of a court laid down in the Code on Judicial Procedure to prohibit private sound recordings of a court hearing, included a right to decide that the hearings should not be broadcast live. The ombudsman found that the relevant provision was unclear and for that reason did not criticise the interpretation given to it by the district court and the court of appeal that they had such power. 

Another decision concerned a criminal case in which senior police officers were accused of having ordered the use of hidden microphones – something that is always illegal in Sweden – in the course of the investigation of the murder. In his decision the ombudsman i.a. treated the matter of the right of the persons subjected to the bugging, who supported the prosecution and claimed damages and thus were parties in the case, to be present at the hearings during the presentation of evidence involving classified information and to have access to documents in the case containing such information. 
Annual Reports

The most important decisions of the ombudsmen are published in full in the annual report to the Riksdag. This report is distributed to every authority supervised by the ombudsmen, and it is also widely read by legal scientists and other interested persons. The report is regarded by the authorities, including the courts, as a collection of case law in the areas of i.a. judicial and administrative procedure.

A Summing up of the Swedish Experience

As can be seen the activities of the ombudsmen in the judicial field cover a large area and deal with matters of great importance for the parties in cases before the courts.

The Swedish ombudsman institution is generally considered to have contributed in a substantial way to the interpretation of procedural law and to the development of a code of ethics for the courts. The statements made by the ombudsmen in such matters are often cited in legal textbooks and treatises.

The right to complain to the ombudsmen about the behaviour of judges also has an important social function as a safety valve. The courts have a key role in every country that recognises the principle of the rule of law. For this reason it is of great importance that every individual feels that he is protected by an independent, impartial and highly qualified institution against biased or otherwise improper behaviour by judges. The activities of the ombudsmen in this field are considered to contribute in a substantial way to the maintaining of public confidence in the judicial system.  
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