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THE POSSIBILITY FOR THE OMBUDSMAN TO INFLUENCE LEGISLATION AND THE RELATIONSHIP BETWEEN THE OMBUDSMAN AND THE CONSTITUTIONAL COURT

In this paper I shall attempt to present the possibility of the ombudsman exerting an influence to amend inappropriate regulations and the powers of the Human Rights Ombudsman in relation to the Constitutional Court in the Republic of Slovenia. In the second part of this paper I shall present the experience of the Slovenian Ombudsman in this respect. 

The fundamental task of every ombudsman is to deal with individual matters on the proposal of affected individuals or groups or on their own initiative. For this reason they must be empowered to investigate independently all the circumstances of an individual case, to establish the facts of the case and on this basis to make assessments of the violations of individuals’ rights or of the right and proper functioning of state or other bodies falling within the ombudsman’s competence. Wherever ombudsmen establish unlawfulness or other irregularity, they propose to the competent body that such irregularity be eliminated, and that the individual concerned be compensated, where this is possible.

In dealing with individual cases the ombudsman frequently finds that the irregularity suffered by an individual has not been an exception, and that such situations are caused by inappropriate, deficient or outdated regulations. In such cases the irregularity or injustice done to the individual cannot be eliminated simply through the identification of the fault in the case investigated, for many other individuals are in such or similar situations and have not approached the ombudsman. In this case the only solution lies in changing the regulations which have caused the injustice.

Such situations are especially typical of countries in transition. Transition means a progression from one political and legal system to another, more democratic one based on the rule of law. In such countries it is usual as one of the first moves to adopt a new, democratic constitution, which incorporates important new provisions on the protection of human rights and the rights of individuals. Yet on the adoption of the new constitutional wording, frequently other regulations are still not harmonised with these provisions. Neither do the working methods of state bodies change overnight, since this is a long process which requires large-scale education of officials, who are known for being slow to change their habits. They have long been used to a situation where they protected the interests of the state above the rights of individuals. For this reason there are often cases where state officials apply regulations or their powers in contravention of the constitutional norms and the rights provided by international documents on the protection of human rights.

The first possibility held by the ombudsman in such situations is to propose new amendments to the body that adopted the inappropriate or deficient regulation. If this involves a regulation that falls within the competence of a specific ministry, the ombudsman will propose to the competent minister the adoption of appropriate amendments of regulations within his competence. The same is possible in the case of regulations adopted by the government. In many cases these proposals are taken into account, although the slowness of ministries and the government in adopting regulations is well-known. In my opinion this is especially true of regulations which govern human rights and the rights of individuals, since following the changes to their social and economic systems many governments in transition prioritise regulations in the area of the economy and harmonisation with European integrations.

It is nevertheless worse if the minister or government does not adopt proposed regulations** or if they do not respond to the ombudsman's proposals. Ignoring or non-consideration of his proposals have a bad influence on the ombudsman's authority, for apart from public pressure he has little other means for putting such proposals into effect. And here it must be remembered that many amendments which would protect the weaker members of society or various minorities are not popular, and public pressure does not have the desired effect.

The problem is yet more complicated with laws adopted by parliament. The ombudsman has no formal position as proposer of amendments to regulations, which is of course right and proper. Many ombudsmen however, including Slovenia's human rights ombudsman, have the right to offer initiatives for the amendment of laws. This is most often done via their annual reports, which they submit to parliament and in which they draw attention to inappropriate laws which they have encountered in their work, then proposing appropriate amendments. Unfortunately these proposals are often lost in the entirety of the reports; even more frequently, the parliament simply forgets them in its reading of the report and later. And in the reading of the annual report there is not much scope for minute discussion and debate over individual proposals for amendments to laws. At least from the practice of the Slovenian ombudsman, we have seen that often years pass before the parliamentary deputies or the government draft amendments to laws which have been singled out by the human rights ombudsman. Often, too, it is not in my opinion appropriate for the ombudsman to approach parliament – which is a political body – frequently for reasons which you know very well. A relationship of conflict between the parliament and its ombudsman is not productive for anyone.

Such a situation demands that the ombudsman also has the direct possibility of requiring an assessment of constitutionality and legality of regulations. As I have already mentioned, this is especially important for countries in transition.

This possibility is provided to the Slovenian human rights ombudsman through the provisions of the Constitutional Court Act. During the reading of the Human Rights Ombudsman Act the possibility was also debated of the powers of the ombudsman in relation to the Constitutional Court being regulated by this act, but the view prevailed that it was better for all of the powers of the Constitutional Court to be governed by the Constitutional Court Act, which was adopted approximately half a year after the Ombudsman Act.

Here I would wish to stress that the Constitutional Court of the Republic of Slovenia was set up back in 1963, when Slovenia was still a part of Yugoslavia. The jurisdiction of the Slovenian Constitutional Court increased in 1974, when in line with the new Yugoslav constitution adopted then, the republics of the former federation gained additional powers. There was a marked increase in the role of the Constitutional Court following Slovenia's independence, and after the adoption of the new constitution in 1992. One important new feature was the introduction of the constitutional complaint relating to violation of human rights and fundamental freedoms by individual acts.

In deciding on the conformity of laws with the constitution and the conformity of implementing regulations, local community regulations and other general acts with the constitution and laws, in compliance with Article 23, paragraph one, of the Constitutional Court Act the Human Rights Ombudsman has the right to submit a request for the start of the procedure. This power is particularly important since an individual may only offer an initiative to start the procedure, if this is substantiated by the individual's legal interest or if they can demonstrate that the regulation directly encroaches upon their rights or their legal interest. The human rights ombudsman may therefore submit a direct request for the assessment of constitutionality and legality of regulations, although, as stated by the law, in connection with an individual matter being dealt with. Wherever in connection with the investigation of an individual matter the human rights ombudsman encounters a regulation which in his opinion is not in conformity with the constitution, ratified treaties or the general principles of international law, he can request the assessment of such regulation. The difference between the possibilities of the individual and the ombudsman lies in the fact that the Constitutional Court must set out its position regarding the ombudsman's proposal in substantive terms. It is well-known that constitutional courts around the world are burdened with a large number of initiatives for the assessment of constitutionality of regulations, so they are therefore selective and fairly restrictive in defining the legal interest for taking up a case and starting the procedure. As for the practice of the Slovenian ombudsman and the Constitutional Court, which is not exactly rich in this area, I shall speak about this later.

Another possibility provided to the ombudsman by the Constitutional Court Act is the constitutional complaint, which is lodged in the event of an individual's human rights or freedoms being violated by an individual official act or decision by a body of the public administration. A constitutional complaint may only be lodged after all legal means have been exhausted in the courts. Normally the ultimate possibility is the Supreme Court of the Republic of Slovenia. Constitutional complaints are lodged within 60 days of the serving of the last individual act or decision against which a constitutional complaint is possible. The law provides that the ombudsman may lodge a constitutional complaint in connection with an individual case being investigated, and with the consent of the person whose rights in the individual case should be protected.

Part II:

Experience to date of the human rights ombudsman in lodging requests at the Slovenian Constitutional Court

To date the human rights ombudsman has lodged eight requests for an assessment of constitutionality and legality of regulations. Of these, four were submitted in 2001, so the Constitutional Court has not yet stated its position on them. Below I shall present the individual requests and the responses of the Constitutional Court, where it has already stated its position.

1. In 1995, upon visiting the Ljubljana jail, the ombudsman discovered that a 15 year-old boy was being detained together with adult prisoners. The ombudsman therefore submitted a request for assessment of the provisions of the Criminal Procedure Act which allow in exceptions and for limited periods minors to be detained together with adults.

The Constitutional Court decided on the ombudsman's request in 1996, and established that the controversial provision of the law was not in contravention of the UN Convention on the Rights of the Child, for in the court's opinion such an exceptional possibility in certain cases could also be in the child's interest, where it might be judged that his isolation would be damaging. As for the conformity of such provision with the UN Pact on Civil and Political Rights, the court stated no position, with the argument that the Convention on the Rights of the Child was the more recent act. The controversial decision of the court was backed up in a separate opinion given by a judge who is expert in criminal law, and who also pointed out that the Slovenian translation of Article 37 of the Convention on the Rights of the Child was inadequate. But the fact that the ombudsman's request for an assessment of the constitutionality of the Criminal Procedure Act was justified, is borne out by the later amendments to this act, which take into account the reservations of the human rights ombudsman regarding the common detention of minors and adults.

2. In 1996 the ombudsman submitted a request for assessment of the constitutionality of those provisions of the Political Parties Act and the Elections to the National Assembly Act which allow the administrative body to reject the registration of a political party because such party incorporates the name of a foreign political party.

The Constitutional Court stopped the procedure requested by the ombudsman, because in the course of the proceedings involving the political party at the Supreme Court, the party was successful in achieving the overturning of the rejection regarding their registration in the register of political parties. In its ruling the Supreme Court made an interpretation of the law which does not impede the registration of political parties which have similar names to those of foreign parties. In this case the Constitutional Court stopped the procedure because the party involved succeeded in its appeal and because in this procedure the Supreme Court adopted an appropriate interpretation of the law.

In one separate opinion, however, a judge opposed the stopping of the procedure, since he believed that irrespective of the success of the party in the court, the Constitutional Court should decide on the conformity of the law with the constitution and international acts. Later, in another decision, and on the basis of a constitutional complaint from another political party, the Constitutional Court abrogated the provision of the Political Parties Act which allowed the administrative body to arbitrate over the registration of parties. In this explanation the Constitutional Court set out similar reasons to those presented in the ombudsman's request.

3. In 1999 the ombudsman issued a request for assessment of the constitutionality of the Rules on expert supervision in the area of health care, which unjustifiably burdened individuals who wished to exercise such supervision, which the law defined as a public authorisation. The ombudsman later withdrew the request, since this issue was appropriately dealt with by the new law governing the medical service, adopted at the end of 1999.

4. Again in 1999, the ombudsman requested assessment of the constitutionality of decisions on determining the tariff for notaries, which were adopted by the chamber of notaries without the agreement of the competent minister. The Constitutional Court did not abrogate the notary tariff, which contained no provision on agreement on the basis of the Notaries Act, but it did abrogate the decisions on changing the level of the tariff adopted without the agreement of the Minister of Justice. In this way the substance of the ombudsman's proposal was taken into account.

In 2001 the ombudsman issued the following requests for assessment of constitutionality and legality, for which the Constitutional Court has not yet stated its position:

5. The Criminal Procedure Act and the Rules on serving jail sentences, which prescribe compulsory monitoring of correspondence by prisoners via the competent court. The ombudsman believes that these provisions are not in conformity with the constitution, which provides that protection of the secrecy of letters and other means of communication may be suspended only for certain periods of time and where it is essential for the progress of the criminal procedure or the security of the state. The ombudsman believes that suspension should be backed by an official decision and explanation, subject to judicial control.

6. The Rules on police powers, which in the opinion of the ombudsman gives a broader definition of the possibility for the police to use means of restraint through handcuffing and binding than the Police Act.

7. The provisions of the Misdemeanours Act which allow the police to detain a person who is caught committing a misdemeanour while drunk, without the procedural guarantees provided by the constitution. According to the Misdemeanours Act, such person is not immediately informed of the reasons for their detention, they receive no written decision and their relatives are not informed of their detention. The ombudsman has also pointed out the excessively loose definition of drunkenness in the Misdemeanours Act, which allows the police to make arbitrary judgements.

8. In 2001 the ombudsman also issued a request for assessment of the constitutionality of the Penal Code, where it is interpreted such that a day of house arrest is equated with a day of detention in prison in taking into account days of detention in the final sentence. In the opinion of the ombudsman it is an inequality if in determining the final sentence house arrest, which is a much milder measure, is equated with detention in jail, where the individual is much more restricted in freedom and rights.

*   *   *

As already mentioned, the Ombudsman has not yet filed a constitutional complaint. However he has made use in this respect of possibility granted to him by the Human Rights Ombudsman Act. Namely, article 25 of that Act provides that the Ombudsman may communicate to any body his opinion concerning the protection of human rights and fundamental freedoms in the case he is dealing with, irrespective of the type or stage of the proceedings that are going on before such a body. This possibility of the Ombudsman is compared to the role of amicus curiae in court cases. Ombudsman made use of this possibility when a petitioner wished that a constitutional complaint be lodged by the Ombudsman with his consent. Therefore the complainant was persuaded to lodge a constitutional complaint himself within the due time, while the Ombudsman communicated to the Constitutional Court his opinion on the case. It was established that the petitioners arguments supporting the constitutional complaint were not convincing enough and well-founded from the aspect of the violation of human rights and fundamental freedoms. And indeed in his judgement in favour of complainant the Constitutional Court has used the legal arguments put forward by the ombudsman in his "amicus curiae" opinion. 

*   *   *

In view of the above it cannot be concluded that we already have an established judicial practice regarding the position of the human rights ombudsman in lodging requests at the Constitutional Court. The ombudsman maintains the argument that requests can also be submitted in matters that he has started on his own initiative, and even where an individual matter is not very directly connected to the assessment of constitutionality of the regulation. Otherwise the ombudsman would be too restricted in making requests, and more so than in accepting cases for investigation in compliance with his own law. Certain decisions from the Constitutional Court make it clear that the court recognises this role of the ombudsman. This is particularly clear from the separate opinion from the judge under point 2, relating to the registration of political parties.

Ljubljana, 8 November 2001
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