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Introduction:


On the basis of all the previous experiences gained in the three and a half year existence and functioning of the Ombudsman as an institution with the primary significance as a mediator between the citizens and the administration, there is an occurrence of a kind of a phenomenon, taking into account the statistical data which indicate the fact that most of the complaints submitted to the Ombudsman concern the work of the courts, that is the delay of court procedures and the dissatisfaction with the decisions followed by requests to the Ombudsman for their reexamination. This phenomenon gain further significance because the Ombudsman, in accordance with the Law, has direct competence over the bodies of the executive authority, but not over the legislative and judicial authorities in the Republic of Macedonia. The unusual large number of submitted complaints in the judicial field is surprising (187 or 15.80% in 1998; 289 or 17.30% in 1999 and 176 complaints or 12.61% of the total number of submitted complaints in 2000), but viewed from the aspect of the constantly bad technical, staff and spatial conditions in the courts in the Republic of Macedonia and the large number of cases being processed, regardless of the court instance in question, this reaction by the citizens is understandable and their attempts to accomplish and protect their rights through the Ombudsman.


However, here the question arises which has been a frequent topic of dialogue in the past years among the representatives of the courts, the Republic Court Council and the Ministry of Justice on one side and the Ombudsman on the other, and that is the interpretation of the provisions in the Law on the Ombudsman and the (non) acceptance of the competences of the Ombudsman with regards to the administrative-technical aspect of the court procedure (the delay of the procedure, not setting hearings, not preparing and submitting court decisions and similar), without its interference in the essential course in the sense of influencing the judge concerning the course and outcome of the procedure which would represent a direct attack on the independence of the judiciary, guaranteed in accordance with the Constitution and the Law on the Courts as the third branch of power in the Republic of Macedonia.


Independent and efficient judiciary:


The independent judiciary stems from and is based on one of the fundamental values of the constitutional system of the Republic of Macedonia and that is the principle of the division of power into legislative, executive and judiciary branch. The concretisation of this principle is explicitly defined in the Constitution of the Republic of Macedonia and it states: the courts are independent and bring decisions on the basis of the Constitution, laws and the international agreements ratified in accordance with the Constitution. In other words, the courts are independent with regards to the executive and the legislative branch of power and with regards to any other subject, among which is the Ombudsman. In that context, the question arises concerning the role of the Ombudsman in the court and administrative-court procedure, that is to say whether the Ombudsman has the right to undertake actions in the function of accomplishing the principle of fair trial with regards to the unnecessary and unjustifiable delay of the court procedure.


The Universal Declaration of Human Rights in its Article 10 stipulates that everyone has the completely equal right to a fair and public trial in front of an independent and unbiased court, during the determination of its rights and obligations and in the case of any criminal charges against it. Also, the European Convention on the Protection of Human Rights and Liberties with the Protocols 1,4,6 and 7 defines even more precisely the principle of reasonable duration of the trial. It states in Article 6 of the Convention that everyone has the right to a fair and public, in a reasonable period of time, in front of an independent, unbiased and established by law court, review and establishment of its civil rights and obligations or the foundation of any criminal charges against it.


In the judicial system in the Republic of Macedonia, the principle of fair trial takes a central role which among other things covers: the right of everyone to a lawful, unbiased, honest trial within a reasonable period of time, the right of everyone to an equal access to the courts for the protection of their rights and legally based interests, even in the case of a lack of material means, the duty of the court is to decide upon requests for the accomplishment of a certain right when there is a legal void and the right of the court to directly implement the Constitution.


All previous experiences in the practice of the judicial system in the Republic of Macedonia point to the fact that the system should be upgraded, especially for the purpose of further harmonisation with European laws and standards. In this regard several reform projects are planned which would contribute to the strengthening of the independence of the judiciary which would be a judiciary made for and functioning for the citizens and for the accomplishment of their rights and legally based interests. This means that a change is proposed to the Constitution of the Republic of Macedonia concerning the need for renaming the Republic Court council into the State Court Council with the participation of representatives from the executive and legislative branch of power and with strengthened competences which would include taking over the function of electing and dismissing judges and deciding on the status issues of the judges. Establishment of an independent judiciary budget is also planned which would contribute to a great extent to the better organisation of the work of the courts in every aspect; there are ideas to abandon the single organisation of the judiciary, which would mean the separation of misdemeanour courts, the commercial courts and the possible establishment of an administrative judiciary. Furthermore, an analysis and review of the need to reexamine certain provisions from the laws for court procedures, criminal and legal procedures from the aspect of providing more efficient trials, that is to say a trial within a reasonable period of time in a accordance with European standards, as well as freeing courts from the unnecessarily large case load through mediated solution of easier and less valuable cases.


What was previously stated leads to the conclusion that the independence of the judiciary in the Republic of Macedonia is inviolable and that the functioning of the judicial system is satisfactory with the tendency for further improvement. However, practice indicates the existence of a significant number of anomalies in the judicial system out of which, however, of significance to the Ombudsman is the delay of the court procedure and the work of the court services regarding the expedient execution of court matters.


The Ombudsman and the independent judiciary:

· the (non)expediency of the courts- problem or tradition

The role and the action of the Ombudsman with regard to the judiciary was a topic and a reason behind several meetings which were attended by representatives from the Ombudsman, the Republic Court Council, the Supreme Court of the Republic of Macedonia and the Ministry of Justice. At the aforementioned meetings, they reconfirmed the independence of the judiciary which is guaranteed by the Constitution and the laws, but the question arose whether the intervention of the Ombudsman regarding the delay of court procedures which can be done intentionally or unintentionally by the judges or the by the court administration, as well the other court-administrative matters can be subject to investigation by the Ombudsman, that is to say whether these actions constitute interference in the court decision making. At the same time, it was undoubtedly stated that, in accordance with Articles 76 and 77 from the Law on Courts, the Ministry of Justice carries out the functions of the justice administration under which legal competence it is and ... the provision of material, financial, security. Spatial and other conditions for the work of the courts... investigating complaints and grievances submitted by citizens regarding the work of the courts referring to the delay of court procedure or the work of the court services, monitoring the expedient execution of court matters and carrying out the court rule book,... as well as other administrative tasks and matters defined by law. In that aspect, there is already in existence an administrative body, which controls the delay of court procedures, but on the other hand, the work of this body (the Ministry of Justice) is under the competence of the Ombudsman. The representatives of the Republic Court Council and the Supreme Court of the Republic of Macedonia stated the thesis that the Ombudsman can intervene only with regards to the work of the judicial-administrative administration and not with regards to the court procedure with the explanation that only the Republic Court Council can decide on that.

Concerning the stated thesis, the Ombudsman thinks that they are not valid because, in accordance with the legal establishment and competences, the institution Ombudsman is not a body which decides with legal relevance on any right of the citizens, but its work is reduced to giving expert opinions, proposals, recommendations and suggestions to the body to which the complaint refers to. This leads to the conclusion that there is no foundation to the claims and opinions that the Ombudsman can allow itself to reexamine the work of the courts or the judges, or to interfere in the course of the court procedure and to influence its outcome. In fact, the Ombudsman with its interventions can only contribute to the more efficient implementation of the principle of a fair trial in a reasonable periods of time, and with that to the accomplishment and protection of the rights of the citizens, the development of democratic relations and the rule of law and the state of law.

With regards to the demands of the parties for the Ombudsman to participate and get involved in the course of the curt procedure or to reexamine decisions that were brought, in the previous case work on the complaints not at any moment did the dilemma arise about the application of the provision contained in Article 11 form the Law on the Ombudsman, which means that such complaints were rejected in accordance with Article 16, paragraph 3 from the Law considering the fact that the Ombudsman does not act upon complaints for which there is an ongoing court procedure. However, with regards to complaints by citizens which refer to the expediency of the courts and the unjustifiable delay of procedures, in the past period the procedures which were carried out by the Ombudsman were at several occasions obstructed by the Republic Court Council, the Supreme Court of the Republic of the Republic of Macedonia and the courts and the Ombudsman was not allowed to directly request from the courts to expedite the procedures for the complaints submitted by the citizens. In that regard, a kind of a compromise has been achieved with the fact that concerning the complaints that referred only to the delay of the procedures in the courts, the Ombudsman demanded their acceleration indirectly, through the Ministry of Justice, which on the other hand constitutes another obstruction, that is an unnecessary delay of the procedures for the submitted complaints to the Ombudsman. Taking this factual situation into account, the Ombudsman initiated a procedure for changes and amendments to the Law on the Ombudsman, among which in the area of the judiciary and court procedures, i.e. broadening of the competencies of the Ombudsman concerning the courts, but only in the part of the delay in the procedures in the courts in order to create conditions for a trial and a decision in a reasonable period of time!


International experiences:

Regarding the work of the courts and the fact whether it should or should not be subject to control by the Ombudsman there are various different points of view, opinions and legal solutions in Europe. The Ombudsman in most of the countries in which it functions does not have the right to monitor the work of the courts, with regards to the constitutional and legal position of the courts as independent in their work. In that aspect, only Sweden and Finland are exceptions, countries where there are no frustrations and complexes form the work of the Ombudsman and where the control of the Ombudsman of the work of the courts is not viewed as a danger to their independence. More specifically, the Ombudsman in these countries does not have the right to change court decisions, but it can initiate a procedure in front of the competent higher court to establish the responsibility of the judge for breaking the law, which in practice is very rare. Most frequently, the work of the Ombudsman comes down to criticizing the lesser omissions and mistakes committed by judges concerning the manner of behaviour of the judges and the bringing of decisions, not the content of the decisions. In Great Britain, the Parliamentary Commissioner has no authority and legal possibilities to monitor the courts and to examine the lawfulness and fairness of their actions. The position of the French Mediator is similar. In Poland, however, the Defender of the rights of the citizens has the right to address the Supreme Court with its opinion concerning a concrete violation of the right of its client which in fact represents a kind of suggestion to the highest court instance to undertake actions and bring a decision in accordance with the opinion of the Defender. The Slovenian Ombudsman has a similar normative and practical position as the Ombudsman of the Republic of Macedonia, which means it does not have the right to interfere in court procedures and to demand their acceleration, yet on the other hand the majority of submitted complaints refer to this issue. In the rest of the European countries, the position of the national Ombudsman is approximately the same concerning its relation to the judiciary, that is to say the Ombudsman have “ their hands tied” with regards to the delay of court procedures and the work of the court services concerning the expedient execution of court matters, even though the statistical data, as I have already mentioned, indicates that in most of the case the citizens’ complaints refer to the demands for a trial within a reasonable period of time.


Summary:

The degree of the current development o the Macedonian state and the judiciary as part of it points to the fact that the Ombudsman of the Republic of Macedonia must establish a specific relationship with the independent judiciary in the Republic of Macedonia, but also with the Republic Court Council and the Ministry of Justice, which means that these institutions must accept the Ombudsman not as a necessary evil or a superordinated monitoring body with broad competences, but as an amigo curia – friend of the court and an institution which with its actions within the framework of the law acquires the role of the friend of the citizens that need help and protection with regards to a fair trial within a reasonable period of time. Of course, this relationship should be legally based, with the changes and amendments to the Law on the Ombudsman it is necessary to provide the Ombudsman precise competences with regards to acting in front of the courts, with a concrete legal provision which will allow the Ombudsman to act, to address the courts directly (and as previously indirectly through the Ministry of Justice) with the request to expedite the procedures. In that regard and with such a normative position, the Ombudsman will be able to function properly as the real protector of the rights of the citizens in every way, and especially concerning the accomplishment of the right to a fair trial within a reasonable period of time. At the same time, the Ombudsman will gain a higher degree of trust from the citizens regarding the justification for its existence and functioning as an institution which will contribute through a correct and interactive relationship with the courts to the accomplishment of the rights of the citizens guaranteed by the Universal Declaration of Human Rights, the European Convention for the Protection of Human Rights and Liberties, the Constitution of the Republic of Macedonia and the Law on courts which guarantee the right to a fair and public trial within a reasonable period of time!
