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INTRODUCTION 

The greek Constitution provides a system of separation of the three traditional state functions. The greek democratic regime to the legislator’s supremacy in appointing and controlling the courts. But the liberal character of the Constitution attributes to the Courts the key role in protecting people’s rights. After the bitter experience of the dictatorship that preceded the establishment of the democratic Constitution of 1975, the independence of the judiciary from the executive’s interventions is considered as the major institutional guarantee for the rule of law. 

The jurisdiction of the Greek Ombudsman follows the principle of the absolute separation of powers. Being an independent but still administrative authority, the Greek Ombudsman does not interfere in any way with the activity of justice. That means that he has no jurisdiction neither over the administration of justice nor over the court decision processes. The absolute exclusion from the supervision of justice was a conscious political decision of the greek legislator, based not only upon the theoretical arguments, regarding the independence of justice, but also on the practical problems, that any intervention to the delivery of justice may raise. Furthermore, the founding law of the Greek Ombudsman gives priority to courts, even if the Ombudsman has already began the mediation. In these cases, the later appeal to the court is a legal impediment for the Ombudsman’s investigation and therefore the case is closed.

The basic conception of the Ombudsman’s role underlying its founding law is that it consists in a guarantee against the misuse of power by the executive. Therefore the Ombudsman’s activity is explicitly limited by law to acts or omissions of the public administration bodies.  Following these principles the Law 2477/1997 provides the framework of the relations between the Greek Ombudsman and the courts. It provides that ‘ the Ombudsman … shall not have any jurisdiction over judicial authorities.’ (Art. 3 para 1) Additionally, according to art. 3 para 3 ‘ the Ombudsman shall not investigate cases pending before a judicial authority’.

Ι.
ΤΗΕ GREEK OMBUDSMAN, THE PUBLIC ADMINISTRATION AND THE RIGHT TO JUDICIAL PROTECTION

Although the role of the Greek Ombudsman, regarding the activity of justice, seems to be restricted by law, the legislator leaves a broad margin of contribution to the efficiency of judicial protection, by assisting the citizen either before or during the appeal to the court, without being accused of interfering in the independence of the justice. Very decisive is also the role of the greek Ombudsman in the proper implementation of the court decisions by the public administration bodies.

1. Refusal of the administration to comply with a court decision

In this framework the decisions of the courts are considered to be undisputed. The Ombudsman is not allowed to invite the administration not to abstain from the findings of the courts. A very important although rare form of maladministration in Greece, according to the experience of the Greek Ombudsman, is the refusal of the public sector to implement judicial decisions, in cases that the court merits the citizen. In most of these cases the court orders the public administration body to pay money, owed to the citizen by contract or law. Of course the public administration body does not deny directly the constitutional obligation to comply with the court decision but the lengthy delay under the plea of lack of money, makes the court order practically ineffective.

The Greek Ombudsman, since the beginning of his operation, emphasizes the importance of these cases, for this practice of the public administration cancels the constitutional right of the citizen to effective judicial protection and constitutes a typical example of power abuse. Therefore, even when the subject of the complaint falls outside the Ombudsman’ s jurisdiction (for example even if it relates to the service status of the public sector personnel), such cases are examined, on the basis of the explicit Ombudsman’ s mandate by its founding law.

In the greek public sector, this form of maladministration arises in a wide range of administration bodies, fortunately in a very restricted percentage. Most of the relevant complaints, though, are filed against the Local Government Authorities. In the following examples, the citizen, though merited by a court, couldn’t enforce his rights against the state. Only after the intervention of the Ombudsman the state fulfilled its obligation towards the citizen.

Violation of contractual obligation

Some administration bodies, usually the Municipalities along with their Technical Companies, are making contracts with individuals, ‘in expectation of income’ for work or other services (i.e. taking supplies for public works) without making certain whether the necessary budget is available. As a result, the citizen fulfills his obligations but the administration body refuses to pay the price, opposing lack of resources. In these cases the public authority takes advantage of its superior position and violates the contractual rules, without running the risk of being forced to carry out its obligations. These issues provide for the Greek Ombudsman a typical example of maladministration.  

An example for this illegal practice consists in the following case: The legal representatives of a technical company appealed to the Ombudsman against a Community Water Company, because it refused to pay them for technical work, although the Athens Court of First Instance had issued an irrevocable decision in favor of the complainant. After the intervention of the Greek Ombudsman, the Community Company paid the sum due.

Violation of law

A characteristic group of complaints concern the lengthy delays in paying compensation for privately owned land, expropriated in favor of the state. The Greek constitution provides the possibility of the state to seize the private property of citizen, provided that compensation is paid down. In most of these cases the obligation of the administration body to compensate the complainants have already been recognized by a court decision.

In another case, the complainant protested that a municipality did not comply with a court decision, which canceled sums, indebted in the citizens’ name for municipal tax and fines for late payment. As an excuse for the delay of canceling the debt, the municipality opposed its intention to appeal against the court decision. The Greek Ombudsman stressed that the Municipality has the right to appeal against the court decision, but this right cannot justify the delay of its implementation. Therefore the Greek Ombudsman recommended to the Municipality to cancel the debt. The issue has resolved in the citizen’s favor.

2. The contribution of the Greek Ombudsman to the reduction of workload of the courts

The reduction of the workload of the courts is not a direct goal of the Ombudsman’ s institution. It is rather an issue of administration of justice that demands the application of rules of good management in the function of the courts. However the extra-judicial role of the Ombudsman contributes by nature to this goal. As it is expressed in the first annual report of the Greek Ombudsman ‘ the Ombudsman’s extra-judicial mission seeks to provide the citizen with the possibility of solving a problem, which concerns him, without incurring the high cost in time and money involved in a recourse to the law-courts. Success in this endeavor means a corresponding reduction of work for the courts, which, in turn, brings broader economic and social benefits’. In this way the Greek Ombudsman has not the ambition to substitute the judiciary. In fact there are cases, that the only way to be solved is the appeal to the court.

In many cases though, the appeal to the court turns to be the easier way for the state, in order to delay the fulfilling of its legal obligations or to raise difficulties for the citizen to pursue his rights. In some cases, the greek legal system, which is not necessarily friendly towards the idea of mediation, provides for the appeal to the court as an exclusive way for solving a dispute between a citizen and the state. In these cases, even if the administration body involved admits that the citizen has been harmed, it doesn’t legally have the power to fix matters, without a court decision. These provisions are frequent in tax law, according to which the act of the competent officer ‘has the power of an irrevocable court decision’ two years after its issue, in the sense that the citizen cannot contest them but before the courts.

Especially in cases, where the decision of the court is predictable, for there is settled precedents about the specific issue, the extra-judicial remedy of the complainant, does not only correspond to the principle of good administration, but also permits the courts to handle more complicate cases. Therefore the Greek Ombudsman, acting in his role as a mediator, always stresses the importance of an extra-judicial settlement of the disputes, whenever it is possible, and states that the appeal to the courts must be the last resort of the complainant and the state.

The pre- judicial mediation of the Greek Ombudsman becomes very important when the citizen has undergone a damage due to an illegal act or omission of the state, especially in cases that the amount of the compensation is not high enough and therefore it doesn’t worth the appeal to the court. A striking example of such cases is the damage in the cars of the citizens due to the bad maintenance of roads. According to the greek law, the state, in the most cases the municipalities, are obliged to maintain the roads. When they do not fulfill their obligations they must compensate the citizen, for the damage occurred. In the most of these cases, the citizen had to appeal to the court. Fulfilling its mandate, the Ombudsman achieves an extra- judicial solution in favor of the citizen, trying to establish a new administrative culture, based on the principle of a friendly solution of differences.

3. Facilitating the proper representation of the citizen before the court by securing the producing of evidence (facilitating the access to administrative documents, gathering information)

  Particularly noteworthy are cases where the complainants, appealing to a court against another citizen or the state, need to bring forward to the court administrative or private documents, held by a public administration body, in order to prove their arguments. In cases that the administration body refuses the citizen access to the document, the Greek Ombudsman is called to examine, whether the specific claim meets the prerequisites of the Law 2690/1999 (Code of Public Administration), that establishes the principle of transparency in the activity of public administration.

The constitutional principle of transparency entitles citizens to relevant information or copies of any administrative or private document. Especially for the private documents the citizen must prove particular legal interest, based on the principle of transparency in the activity of public administration.

Assisting the citizen in the preparation of their claim before the court, the Greek Ombudsman contributes to the efficiency of the judicial protection, by securing that proper evidence is not withheld by the public administration, while respecting the principle of the independence of the judiciary.

4. The obligation of the Greek Ombudsman to transfer cases to the Public Prosecutor

The founding law of the Greek Ombudsman provides him with the power to refer to a criminal prosecution of a civil servant if there is sufficient evidence that he has committed a criminal act. In these cases the Greek Ombudsman shall transfer the relevant file to the Public Prosecutor. Last year (2000) the Greek Ombudsman initiated more than 12 criminal proceedings against civil servants that are now pending in courts. Most of them concerned the illegal issue of construction permits, leading to illegal construction without the prescribed by law consideration of the environmental conditions.    

II.
JUSTICE AS A FIELD OF NON INTERVENTION FOR THE OMBUDSMAN

1. 
The substance of adjudication                  


Adjudication has always been considered the sacred space of non intervention by non judicial authorities, touching upon the very essence of justice. The Greek Ombudsman considers inadmissible complaints by persons who state that their case has been unfairly rejected by the Courts or that they did not deserve their sentence etc. These complaints turn to the Ombudsman as a supra-Hercules judge (see R.Dworkin’s classic model judge), capable of reaching the fairness claimed by the party defeated at Court. The complainants are explained that the Ombudsman does not interfere with the delivery of justice, for which mechanisms of appeal and redress are provided by the Court system. Especially with pauper or foreign complainants, often rises the problem of lack of due information as to their respective rights and means of redress. A substantial amount of Ombudsman’ s inadmissible cases would be avoided if a system of effective gratuitous legal aid had been established by the state.  

2.  Court procedure


Persons aggrieved often express their reluctance to trust the successful outcome of their case through Court proceedings, because of heavy delays in Courts of every instance and also because of the system of appeals, which result to justice being delivered after many years and at a substantial cost. The way the judicial system is organized, however, depending on the classification of case matter and the respective particularities of each field of jurisdiction (civil, criminal, administrative)  and the subdivisions thereof (i.e. Family Law Division within the civil courts of first instance), is set by act of Parliament (1st impediment to the Ombudsman) and closely connected to the work of adjudication  (2ndt impediment to the Ombudsman). The judiciary are often expressing their proposals to change by law certain rules of Court organisation, but they consider this initiative as their exclusive prerogative since the change of Court structure may influence the way justice is delivered. Based on his experience with the problems faced by the public, the Ombudsman may also propose legislative amendments to the relevant Ministers. In 1999 the Greek Ombudsman addressed the Minister of Justice on the subject of the improportionate length of detention of the aliens awaiting deportation ordered by Court and achieved the issue of a by-law setting new rules of procedure and a Court hearing for these cases. The Greek Ombudsman also included in his annual report for the year 2000 a proposal to simplify the rules of civil procedure because at present the people seeking to have their public registration altered have to file applications to Court both of the civil and the administrative jurisdiction, which amounts to a delayed and expensive judicial protection. 

3. Court administrative personnel 


Courts’ clerks are appointed by the Ministry of Justice and their legal status is different from the status of public servants because i) serving as the Court’s secretariat they are involved in the practical aspects of delivery of justice and, consequently, ii) they do not belong to the executive: they are subjected to the Court’s management and the disciplinary authority of the relevant judges. 


The direct result of the court’s personnel being considered as the tools of the delivery of justice, is the immunity of their actions from the Greek Ombudsman’s control, which is limited to acts of the executive. This immunity applies to matters such as undue denial to issue a copy of a Court decision, lengthy delay in dealing with a person’s application i.e. to issue, forward or certify documents, and even improper behavior on the part of court’s clerks, which would all feature among common maladministration if there were civil servants involved. And the question arises whether this is an intended limitation of the Greek Ombudsman’s scope of competence. The answer we think as more appropriate to the greek legal system of separation of powers is that this limitation is not only intended but also desirable. 


If the Ombudsman was supposed to inspect and cure maladministration in every state function, then he would actually be assigned the role of a watcher over the executive, the legislature and the judiciary in their contacts with the user of their services. This is a low on the scale but extremely expanded power in a democratic state. The alternative which is adopted by the greek legal system is that the Ombudsman is vested with a larger power including incidents not only of maladministration but also of illegality, abuse of power and infringement of rights and legitimate expectations, and this power consists vis a vis only the executive. This does not mean that maladministration is not likely to occur within the field of delivery of justice. Far from it, this view recognizes the operation of justice as the judges’ dominium. Incidents of common maladministration by court’s clerks should be  inspected and cured by the judges having a management and disciplinary authority over them. The operational independence of the court system could be jeopardized if external authorities, even independent ones, would interfere and self-regulation of the court system if not rigidly applied may not be a rule at all. 

4.  Police officers acting on Court’s order

The same principle of judicial dominium and Ombudsman’s immunity applies also to police officers acting on court’s order, but only in case the court’s order is actually both prescribed by law and actually given.  Police has a wide scope of powers, ranging from simple acts of prevention of crime, such as patrolling the streets, to severe acts of law enforcement limiting people’s rights, such as arrest and detention. The latter form an intrinsic part of the criminal trial. They are connected to justice because they consist in pre-trial stages which are governed by detailed rules of procedure set out in the Code of Criminal Procedure and because they are ordered and reviewed by judicial authorities, such as the Public Prosecutor in the case of search, seizure, arrest and prosecution, the instructor judge who is in charge of the investigation, the judicial council who have the final decision on the subject of temporary detention etc. In various instances of the whole procedure the person accused has the opportunity to be heard by a judge and the Ombudsman’s interference, even if it did not amount to interference with the court’s work,  would be impractical as well as unnecessary. 


However, abuses of power, misbehavior or other irregularities on the part of police officers are reported to the Greek Ombudsman. People often claim that they are not being properly heard by the police when filing a complaint, immigrants or Roma citizens allege that they are victims of discriminatory behavior etc. These incidents are thoroughly investigated by the Greek Ombudsman, either because the reported actions or omissions have not been committed under Court’s order, or because if found to be true they would consist of breach of duty on the part of the police officers involved, which gives the Ombudsman the opportunity to dissociate the penal case from the police internal investigation and to ask for internal controls and proper disciplinary proceedings within the police force.    

6. Prison administration falling within the Ombudsman’s mandate

Prison authorities, though enforcing a Court sentence, are actually civil servants with a large discretion as to the daily administration of the penitentiary establishments and an equally large opportunity for infringing the rights and liberties of the inmates. Only a part of prison decisions are taken or explicitly reviewed solely by judicial authorities, and they consist of decisions on the duration or legality of the imprisonment (release on remand, application of court deportation orders etc.). The rest consist of administrative decisions for which there is no legal impediment to the Greek Ombudsman’s investigation. The obscure decision-making in prison gives the Ombudsman an important opportunity to intervene towards safeguarding human rights and asking for rules of fairness to be applied and reasons to be given by a rather hostile administrative personnel who share the common prejudice that principles of good administration apply solely to law abiding citizens and not to prisoners considered to enjoy a lesser legal status. Still, the prison authorities give a good example of the remoteness and inadequacy of the actual control the judiciary retains in peripheral to adjudication matters entrusted with the administrative personnel.

CONCLUSION


In the greek constitutional system, which follows a rather strict model of separation of powers, the independence and supremacy of the judicial decisions imposes a hands-off approach by other authorities, even independent ones. The Greek Ombudsman’s role is therefore limited accordingly to securing the public Administration’s respect for the right to judicial protection. The Ombudsman has successfully intervened in cases where public bodies had obstructed access to Courts by misinforming or denying data to the people concerned. The Ombudsman has also undertaken a major role against the administration’s reluctance to implement judicial decisions, which is a common and important feature of maladministration in Greece. The underlying conception of the Ombudsman’s role is that he consists of a complementary to the Courts safeguard of people’s rights and the principle of legality. Thus, adjudication and rules of procedure lie outside Ombudsman’s jurisdiction, touching at the core of the Court’s work. However, the total immunity of the organization and functioning of the Court system from the Ombudsman’s review raises questions of effectiveness of the self-regulation of the judicial system, especially in incidents of common maladministration (delays, denial of access to public data etc,) occurring by actions or omissions of the Court’s administrative personnel and the police officers acting on Court’s order. The Greek Ombudsman, as explained above, does not interfere in these gray areas, respecting the constitutional principle of independence of the Court system. The apparent gaps in the people’s protection would be better ensured if the judiciary would improve the operation of mechanisms of internal judicial control of the Court administration, if the legislature would undertake to review outdated rules of procedure and to establish a well equipped legal aid system for the legal information to the needy etc. The Ombudsman’s contribution to a liberal democracy would not be to substitute and override the functioning of the traditional mechanisms of justice, embracing a messianic approach which carries the very danger of concentration of powers in a democratic state. After all, safeguarding an independent judiciary is intrinsic to the very establishment of the Rule of Law, which the Ombudsman institutions seek to consolidate. 
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