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Ladies and gentlemen,

let me firstly apologize Mr. Otakar Motejl, who would have liked to address you in person. Unfortunately, due to his official obligations he could not be present at this conference and he has sent me and my colleague to substitute him and to give you some information about the office of the Ombudsmen in CR and the relationship between the Ombudsmen and the courts in  the Czech Republic. 

In the guidelines the organizers of this workshop called for case studies and practical experience. This is very difficult in our respect. The Office or Department of the Public Defender of Rights has been established only recently. The Public Defender of Rights Act was adopted only two years ago (although efforts to establish such an institution date back to the beginning of the 90’s), then the lower chamber of parliament could not agree on a widely acceptable candidate, so the first Defender of Rights ever, Mr. Motejl, was elected one year later, in December 2000, while the Deputy Defender, Ms. Anna Sabatova, in January 2001. Since then they have been building up the office, hiring personnel, buying necessary equipment. These days the basic building up process is being concluded and the last lawyers are being hired. 

Since the adoption of the Public Defender of Rights Act we have received more than 5 000 complaints, 2 000 of them have been processed so far. It is obvious that I will not be able to offer you any valuable case studies. Also our practical experience is not deep – we all are freshmen in this sense. 

Nevertheless, I can point to four of the prerequisites that are necessary for an effective ombudsman’s office. These are
1. mandate given to the ombudsman (purpose, function)
2. jurisdiction (how it is defined, what is excluded)
3. powers (what the ombudsman is allowed to do)
4. personality of  actual holder of the office.
Let me firstly characterize this Czech ombudsman-like institution. The Public Defender of Rights is more or less the classical ombudsman, it means similar to those established in Norway and Denmark. The Defender does not have the power to investigate the judiciary, unlike the Swedish one. He is elected by the lower chamber of the Parliament and is accountable to it. 

Originally, there had been efforts to establish a human rights ombudsman in the Czech Republic. However, the final version, adopted as an Act of Parliament, states that the Public Defender of Rights defends persons in relation to the action of official bodies and other institutions listed in the Act. His main task is therefore to investigate the administrative activities of the executive. He monitors the conduct of public administration to ensure that it is conducted legally and fairly (according to the principles of democratic rule-of-law state and to the principles of good administration). In addition, he is to contribute to the defense of fundamental rights and freedoms. It cannot be read as an express authorization. It is rather a wish that the fundamental rights and freedoms be promoted through proper execution of his duties, as a side effect of his conduct. 
The Defender acts on the basis of a motion filed by a person or other legal entity. Motions may be passed to him by a Deputy or Senator or by one of the two houses of Parliament. The Defender may act on his own initiative too.
His jurisdiction covers generally the public administration, including army, police, prison service, detention and imprisonment facilities, and other public institutions where they act in their administrative capacity. Excluded are the Parliament, the President of the Republic, the Government (Cabinet), intelligence services, and, what is very important when talking about justice, the police investigators, state prosecutors and courts, with the exception of state administration of courts. 
Let me briefly outline the powers of the Defender. There are not many. In case he launches an inquiry, he may
·
enter all areas of the public agency concerned even without prior notification of the visit
·
inspect agency’s  files
·
question agency’s employees
·
interview persons detained in detention or prison facilities without presence of third parties
·
send a notice to the agency in question requiring it to provide information and explanation, produce its files, make a written statement as to the facts and the law of the case, produce evidence, etc.,
·
be present at oral hearings and productions of evidence in administrative process, question its parties.
All state administrative bodies and persons exercising public authority are obliged to provide all aid necessary to the Defender in the performance of his inquiry. However, the Defender may not impose any sanctions on those who fail to comply with this duty.

In case the Defender finds violations of law or principles of good administration he may propose 
·
opening of an administrative review procedure
·
instigation of measures to prevent non-action
·
instigation of a disciplinary or similar procedure
·
instigation of prosecution for a crime, administrative offence or other administrative wrongdoing
·
paying damages or claiming the damages
In case the agency fails to comply with the Defender’s proposal, he may inform the superior agency or the Government. The last resort is informing the media and the public about his findings. 

The Defender has a special power too: he may recommend to issue or amend a statute or a piece of subordinate legislation. 
The Defender had also been provided with a right to file a motion before the Constitutional Court in case he found a subordinate regulation contrary to a statute or the constitution. Unfortunately, he lost this right by accident in the legislative process. However, the Parliament has promised to give it back.
Finally, let me mention one of the most important prerequisites for an effective ombudsman’s office, which is the personality of its actual holder. Mr. Motejl and Ms. Sabatova are widely acceptable by the public, favored for their high moral qualities and humanity. Neither of them had any ties with the previous communist regime. On the contrary, Ms. Sabatova is a well-known dissident, signatory of the ’77 Charter, while Mr. Motejl served as an active defense counsel for dissidents before totalitarian courts. Later he became respected president of the Supreme Court and minister of justice. After their election the office was backlogged with complaints (in the beginning of 2001 it was more than 650 per month, while in September ‘only’ 390), which illustrates the deep confidence of the public.

Judicial system in the Czech Republic

· Basis of the judicial system

· Types of judiciary

· Organisational principles of the judicial system

· Organisation of the judicial system

· Administration of the judiciary

One of the most important functions of the state has always been the performance of the judicial system. The main task of the courts is to protect rights using regulations set by law. This stems from the basic functions of a legal state that is based on guaranteeing the right to judicial protection. Every person therefore has free access to the courts. 

The right to judicial protection is firmly established in the Constitution documents: The Charter of Basic Rights and Freedoms and the Constitution of the Czech Republic. Due to the fact that courts fulfil an important function in every legal state, they also form an important part of the state mechanism. Their effectiveness to a great extent depends on the fulfilment of the requirements of a legal state – the protection of rights. 

We distinguish sections of the judicial system according to which state functions each respective section is applied to:

1. Civil judiciary – deals with the solution of disputes between parties. The task of the courts in this field is to make decisions on the rights, obligations and legally-protected interests of physical persons, legal entities and the state. 

2. Criminal judiciary – ensures the protection of society by making decisions on guilt and, if such guilt be proven, on appropriate penalties. The state thereby fulfils the function of the defender of society against criminal activity. 

3. Administrative judiciary – carries out the review of resolutions carried out by governmental organs in administrative proceedings, and is a means of providing protection against unlawful public administration decisions. 

4. Constitutional judiciary – makes decisions on the constitutionality of laws and the legality of other regulations. Protection of the basic laws and freedoms of physical persons and legal entities is also included in this section. 

Amongst the basic principles upon which the organisation of the modern judicial system is built include the following:

a) The execution of judicial powers exclusively by the courts – no other state organ possesses judicial authority. In addition, the courts may not in the course of its activities supersede the activities of other organs that possess other state powers.

b) The execution of judicial power in the name of the Republic – this principle is reflected by the republican form of government. 

c) Independence of the courts – the basic criterion for the independence of the courts is that the basic principles of their organisation are firmly anchored in the Constitution, and these statutes are specified in detail by law. Neither other state organs nor another court may infringe upon the decisions made by a court, with the exception of appeals processes.

d) Nobody may be deprived of their legal rights – court circuits are set by law or on the basis of law; the make-up of the senate is fixed and is also given a fixed agenda for a predetermined period. The exception to this is the exclusion of judges on grounds set by law or objections against  partiality of a court, the manifestation of this principle can be seen in the prohibition of extraordinary court sittings. 

e) Unity of the legal system – this system operates both vertically whereby there is a division of the courts on each level, and also horizontally whereby each court operates on a certain part of the legal field.

f) Decision-making by the Bench and magistrates – law sets the circumstances whereby judges may operate at the Bench and its composition. In all other cases they act as magistrates.

g) Participation of the public in the execution of judicial power – by this we mean the institution of court observers, who are elected by local government to respect the relevant laws.

Organisation of the judiciary

At present the organisation of the courts in the Czech Republic is set down by the Constitution of the Czech Republic and the law on courts and judges. 

On the basis of these regulations the following courts function in the Czech Republic: 

1) Supreme Court of the Czech Republic

2) High courts

3) Regional courts

4) District courts

Alongside these courts there are also special courts – the Constitutional Court and courts of arbitration. So far a Supreme Court of Administration has not yet been established, although the basis for such a court has been set in article 91 of the Constitution.

Let us consider courts and judges. The pivotal basis and criterion for the execution of their function is independence. The independence of judges can be seen in the position of the judiciary in the entire state mechanism system, i.e. the implementation of the basis of independence on other elements of this mechanism – legislative and executive powers.

Administration of the judicial system

The administration of the judiciary is one of the sections of public administration whose specifics are derived from the position of the judiciary in the system of organs of state power that are completely autonomous from other independent organs of state power. 

The task of such administration is to create for the courts conditions for the proper execution of the judicial system, especially from a personnel, organisational, and financial point of view, and also supervises the proper fulfilment of the tasks assigned to the courts. The specific of judicial administration is derived from the fact that the judicial administration organs carry out their administrative function on organs that are ensured independence by the constitution. Therefore neither the organs of judicial administration nor the Ombudsman may encroach upon the activities of the courts in such a manner that the independence of the courts may be threatened.  

In particular they may not provide orders, instructions or advice to judges, nor may they rebuke judges in particular cases that may have an influence on a court decision. 

Naturally, organs of judicial administration may not obstruct or change the decision of a court handed down during a judicial procedure. 

The Minister of Justice may make use of his authority and may file a so-called remedial instrument in the form of an appeal in order to repeal a law as part of a criminal case. 

Each party must seek rectification of an unlawful decision by means of regular and extraordinary paths of appeal, and must not turn to the Ombudsman or organs of state administration with a request to reopen or reconsider the case. 

The task of the Ombudsman is to supervise the proper operation of the judicial system, i.e. the fulfilment of the obligations of the organs of state judicial administration. 

The supreme administrative organ of the judiciary is the Ministry of Justice. Other administrative organs are the Chair and Vice-Chair of the Supreme Court, Chairs and Vice-Chairs of high courts and Chairs and Vice-Chairs of regional and district courts.

The authority of the Ombudsman in relation to the courts

The authority of the Ombudsman in relation to the courts was the subject of discussions between the Minister of Justice and the Ombudsman. 

The function of the Ombudsman does not encroach upon the courts, with the exception of the organs of state court administration. In essence this means the investigation by the Ombudsman in matters of judicial procrastination and cases of improper behaviour by judges.  

Each citizen must first present his/her appeal to the Chair of the court in question. This obligation must be carried out before presentation to the Ombudsman. Should it not be carried out, the Ombudsman will request the appellant to do so within an allotted time period. 

According to § 1 section 3 of the law on the Ombudsman, he subject of investigation by the Ombudsman in cases of judicial procrastination may only be the activities of the organs of state court administration. It is not possible for the Ombudsman to evaluate a particular case and the independent decision-making activities of a court and its respective judge.

The subject of scrutiny may be: whether the Chair of the court has taken care of the smooth running of the judicial process and to this end has carried out 

· Verification of court records

· Supervision at court case level

· Attention to delayed cases within the legal two-month time period

Unfortunately at present the judicial system is such, that it is expected that there will be a certain time delay between the arrival of a case at court and the ruling on a case. Naturally, I do not wish to excuse this unwanted situation, nevertheless if we must evaluate the work of each court and each judge, we must also take into consideration the actual conditions and options available that determine their work. This leads to the fact that there can be a period of 6 months from the presentation of the action to the court until the implementation of the court case, and over one year at the appeal court. 

Judges‘ improper behaviour cannot be mistaken for partiality, and in addition, improper behaviour cannot be assumed in the relation to the judge’s decision-making. 

Notes: 

We repeatedly come across requests from citizens to review their cases, and also requests to intervene in their court process or requests to represent them in court. 

We also come across requests to take action against certain judges, to order the case to be moved to another court and also cases whereby a citizen turns to us with a motion that is a remedial instrument against a court decision. In these cases we are obliged to notify the appellant and to inform them of the correct procedure in order that the deadline is not missed. 

In those cases where it is not possible for the grievance to be pursued due to the fact that it is not within the field of activity of the Ombudsman, we will attempt to provide advice as to how to continue, provided that we have enough information. We will, for example give advice as to which organ of state administration should be approached, and whether there are conditions for the employment of regular or extraordinary remedial instruments. We may also send the plaintiff a list of free of charge citizens advice centres or a list of advocates that provide free of charge legal advice or mediate contacts with a lawyer.

Our joint aim is to help the plaintiff in such a way that they may make the most of their rights appropriately

The Czech judicial system prior to accession to the European Union

Because the field of the judiciary is one of the most important sections of the preparations for the expansion of the European Union, and at present a great deal of attention is being paid to the judicial systems of the candidate countries by the European Commission and member states of the EU, I would like to briefly introduce you to the basic changes that are being undertaken at present in the Czech judicial system.

In the preparations for membership of the European Union, the Czech judicial system has undergone several basic changes, and therefore today it could be said that the system fulfils the parameters of a judicial system of a democratic and legal state. The Czech rule of law and its legal system have developed gradually, being mostly influenced by the German-Austrian legal traditions, which in turn were based on Roman law. There has therefore been a gradual development of a continental legal system of German-Austrian type in this country; its long-term development was forcibly interrupted for fifty years by a period of Nazi and communist dictatorship.

The period during which we returned to our original traditions, and also an accelerated adaptation of our out-dated system to the requirements of a modern democratic society, began at the outset of the 1990s. During this period the civic and criminal systems have been freed from the most obvious disfigurements of the previous regime, and the civic and criminal codes have been fundamentally amended. A completely new commercial code was passed, for commercial law under the previous regime did not, in fact, exist. The basic guarantees of judicial independence were set down by the law on courts and judges and other laws, and a new Constitution of the Czech Republic was approved and passed. Courts began to review the legality of decisions taken by public administration bodies, thereby giving rise to a basic system of administrative judiciary. The Constitutional Court of the Czech Republic was established as the highest protector of rights and freedoms for our citizens arising from the Constitution, the Charter for basic rights and freedoms and international agreements on human rights, to which the Czech Republic is signatory.

At present the Czech judicial system is undergoing a second period of basic changes following the announcement in 1999 by the Czech government of a reform of the judiciary. Its basic aim is to put a finishing touch to the changes from the first period to such a level that the Czech judicial system fully complies to the requirements of a modern 21st century democratic society. Now, in 2001, a large part of the legislative framework  has been passed, although some important laws are still at proposal stage. Of the laws that have been passed, the following in particular should be mentioned:

In the civic sphere the most important change is the wide-ranging reform of the civil process by amending the code of civil procedure, valid from 1.1.2001. There has been additional reform of this procedure by passing the new law on court executors, by which the new profession of private executor has been introduced into the Czech rule of law. The aim of this law is to create an effective system for the execution of legal decisions whereby alongside the existing judicial execution it will be possible for the creditor, whose debt has been confirmed by executory decision, appease the debtor also with the aid of a private executor, to whom a fee will be payable for his executory activities. In the criminal judicial sphere the most important step has been the basic reform of the criminal judicial system by passing an amendment to the criminal code that will become effective on 1.1.2002. Its aim is to significantly simplify the criminal process and to give organs active in the criminal judicial system an effective procedure to counter all types of criminal activity, especially serious criminal activity in the form of organised crime, economic and financial crime and corruption. The position of the state prosecutor, who carries the main responsibility for the charges brought before the court, has also been strengthened. A further important amendment in the criminal judicial sphere is the new law on the probation and mediation service, which is a new institution that has its counterparts in many developed European countries. Its task will be to supervise the perpetrators of criminal activity, to suggest alternative penalties in the form of community service, and to supervise offenders upon whom a suspended sentence has been passed, etc.

It is also necessary to mention the important proposal for a law covering the field of the organisation of the judiciary, which is the law on courts and judges. This proposal is at present being considered by the Czech Parliament (and is at present in the process of being passed by the Lower House). This proposal will create the possibility for the judge to take an active role in the administration of the court. It is proposed that judicial councils are formed at courts of all levels, which will be the advisory bodies and partner of the Ministry of Justice, in important cases facing the given court. Aside from the obligations set by the hitherto existing laws the requirement for the judge to adhere to ethical rules have been strengthened. In this law there is an outline description of the ethics of judicial independence and impartiality and an obligation to take a decision-making role in public life, to uphold private behaviour, respect towards other judges and the judicial system and to other legal professions. The actual rules of professional etiquette should, on the basis of legal empowerment formulated by the Supreme Judiciary, be interpreted as binding by the judiciary at disciplinary courts. At the same time this law lays down a system for long-term professional education for the judiciary, and the right and obligation for judges to continue to increase their professional qualifications. The proposal for this law is, however, the subject of criticism, in particular from the judges themselves for they will be placed under great pressure especially due to the fact that their specialist knowledge will be tested before a commission of experts from the field of practice law. There is a fear that this may impinge upon their independence.

New laws on the state administration of courts and a new law on the disciplinary responsibility of judges will be prepared.

When mentioning the field of the organisation of judicial administration, it is necessary to look at the hitherto existing situation, whereby the state administration of the courts is carried out by the Ministry of Justice and Chairs and Vice-Chairs of the courts themselves. In the new system the administration of the courts will be carried out along two lines: administration carried out by by a judicial council, headed  by the Supreme judicial council, and administration carried out by the state, headed by the Ministry of Justice. This two-track system will exactly delimit the responsibilities for each area, and will divide the activities of the administrative body in relation to the actual administration of the judiciary (court supervision of the smooth running of the system, observation of the bases of judicial etiquette and the dignity of court proceedings) from the running of the court from an economic, financial and personnel aspect.

When looking at the disciplinary responsibilities of judges, courts must decide not only on particular offences, but also on the basis of objectively demonstrable findings to evaluate the loss of overall prerequisites and capability to perform the judge’s function. 

The Ministry of Justice will also put forward proposals for laws to reform administrative judiciary, for it is necessary for the revision of decisions taken by public administration to be raised to the level of that in developed European countries, and this would be in harmony with the European declaration on the protection of human rights and basic freedoms. 

The reform of the judiciary cannot take place with the preparation of new laws alone; it is necessary to enforce also several practical measures to bring about improved efficiency of the courts and public prosecutors. In the first place I should mention the specialist long-term education for the judiciary which is for the European Union the most important priority. On the basis of the law on courts and judges, a Judicial Academy is due to open in 2002, which will be responsible for the specialist preparation of all those working in the judicial system. At the same time the Ministry of Justice is implementing a Phare project that is aimed at the close cooperation with the French National School of Justice, whose experts will help in the establishment of the Judicial Academy by providing educational programmes and training for lecturers. 

Information on the activities of the office of the Public Defender of Rights 

The office of the Public Defender of Rights (i.e., the Ombudsman) has, since its inception, received over  5000 motions from all over the Czech Republic. Whilst at the beginning of the existence of the office people came to us with many grievances that the office of the Ombudsman was not competent to deal with, the field of competence of the Ombudsman is now more widely-known and we are receiving more requests which we are by law authorised to deal with. The regular appearances of Dr. Motejl and Mrs. Sabatova in the media also contribute to the acquaintance of the public with the activities of the office of the Public Defender of Rights.

The office is pleased by the high level of trust placed in Dr. Motejl and Mrs. Sabatova by the public. People place a great deal of confidence in Dr. Motejl, and they often ask him to represent them in court cases, for example in remedial instruments. 

Since the beginning of the activities of the office of the Ombudsman we have received most motions from persons concerning the following fields:

Restitution, real estate, property rights, social security, planning permission, taxes, customs, protection of the environment, protection of the rights of children, young persons and the family, the police, prison services, matters concerning foreigners and state citizenship. A large proportion of motions put forward to the Ombudsman are grievances concerning problems in court, especially delays. Since the beginning of 2001 we have received approximately 250 grievances about court administration.

Persons often turn to our office with requests for legal advice on property, family, civil rights and criminal matters.

Special authority of the Ombudsman

The Ombudsman is authorised to recommend the issue, amendment or repeal of legal or internal regulations. The recommendation is then passed  to the relevant office. If it concerns a governmental decree or statute, this recommendation is passed to the government. The Ombudsman has the right to recommend amendments to the rule of law and internal regulations in order that it is possible to make use of the experience of the Ombudsman in making investigations in each office. The Lower House of Parliament is provided information on all recommendations that have been put forward. Together with this goes his/her authority to stand before the Constitutional Court in a case of proceedings regarding the proposed repeal of a piece of legislation. The submission of a recommendation should be based not only upon investigation into various cases, but also, for instance, upon repeated motions regarding the exceptionable operation of state administration bodies, or even from press or other media releases. The Ombudsman has not as yet used this authority, but draft legislation is already being discussed. The Ombudsman will probably inform the Lower House of Parliament about some some legislative initiatives in his summary activity report, to be submitted to Parliament at the end of each year. For the future, the participation of some Ombudsman’s Office employees is presumed during hearings of legislation amendment or repeal that will take place before the Constitutional Court. 

 

The Ombudsman and the Judiciary – difference between the decision-making at courts, namely in administrative judiciary, and the activity of the Ombudsman

The Ombudsman’s competencies overlap often to a significant extent with the competencies of other protective systems, namely the administrative and constitutional judiciary. The ties between the courts and Ombudsman’s institutions are variform. The institution of the Ombudsman should be conceived as a complex and supporting system, whose objective is not to provide a substitute for the functions of other state bodies. If the Ombudsman discovers that a court is hearing an identical case, he/she normally suspends his/her own investigation. 

 The Ombudsman’s activities may show some factual kinship namely with the court decision-making process in administrative judiciary. His/her existence may be related also to a question as to whether the administrative judiciary in the given constitutional system exists at all, or is sufficient to requirements.  As opposed to judicial forms of protection, which on the one hand are more effective due to the decisions enforceable by the state power, but on the other hand are substantially legally more formalised in their procedures, and therefore time demanding and costly, the Ombudsman offers a faster, informal and free-of-charge procedure. Although the Ombudsman, possessing only powers of initiation, cannot normally actively intervene by him/herself into the matter excepted by the plaintiff; some possibility of influencing the administrative procedures exists, although only intermediately, through MPs or parliamentary bodies. In addition the normal human fears and worries about the official nature of a court hearing should not be forgotten – the Ombudsman acts informally, humanly. The Ombudsman often solves matters that cannot for instance be brought to court, but at the same time performs an important role of an advisory and information-providing institution. It is just because of the intransparency of the public administration that in some cases the mere explanation of a set of legal issues, the provision of relevant information or referring to the competent authority may be sufficient to solve the matter. The Ombudsman’s investigation, as compared with a court hearing, may go deeper in a specific case, as the Ombudsman’s operation is not strictly delimited by direct rules of procedure.

