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THE COMPETENCE, POWERS AND FUNCTIONING OF THE HUMAN RIGHTS OMBUDSMAN IN RELATION TO THE JUDICIARY

1. The matters investigated by the human rights ombudsman (hereinafter: ombudsman) are relationships in the public domain. The ombudsman monitors or oversees relationships between state bodies and individuals relating to the protection and exercising of the individuals' rights in relation to these bodies. In this way the ombudsman also monitors the courts, which are the state body competent for exercising the judicial branch of power. Judicial power is exercised in the courts by judges. 

According to Article 3 of the Slovenian Constitution, power in Slovenia is vested in the people. The courts are therefore a state body through which the people exercise their judicial power, according to the principle of the division of power. This means that judges are more or less state officials who are duty bound to perform their work with propriety and responsibility, and above all in the interest of the individual where they are deciding on the individual's rights and duties and on the charges against them. It also applies to judges that they must be subordinated to the rule of law (a state based on the rule of law). In performing their judicial function judges are independent, and are bound to the constitution and the law. Yet independence does not mean being unassailable or not being accountable. The judge's independence is primarily the right of the individual, who is thereby provided with the right to make proper judgements: proper procedures and fair judicial decisions. 

2. The number of judicial procedures is growing, which means increasing contact by individuals with the judicial branch of power. In this way people are becoming increasingly aware of how important the actions and decisions of judges are for them. There are a number of well-known reasons to support external oversight over the work of judges and courts:

· the increasing proliferation and complexity of the judicial branch

· the poor professional and personal qualifications of certain judges,

· the arrogance, haughtiness and cavalier nature of many judges,

· the fact that removal of judges from office is rarely used, and disciplinary proceedings against judges are ineffective,

· the bodies set up within the judiciary itself to deal with complaints from clients, lawyers and witnesses are often ineffective. 

Judges cannot avoid their obligations and responsibilities towards people. The judge's accountability is a constituent part of judicial independence. The accountability of judges is evident in several areas:

· as a legal accountability, evident in the assessment of correctness and lawfulness of decisions by judges in lower courts by judges in higher courts or the supreme court,

· as a non-formal accountability, evident in the professional appraisal by lawyers and legal experts who comment upon and criticise judicial decisions;

· as a disciplinary accountability. 

3. The powers of the ombudsman in relation to the judicial branch of power vary from country to country. There is no reason why this instrument of democratic control should not also apply to the judiciary, which is after all a constituent part of the state apparatus or bureaucracy. Although the courts guarantee protection of the rights of the individual, this does not mean that judges and judicial personnel are not able to violate an individual's rights, act unlawfully or at least improperly. Experiences show that judges and judicial personnel are not always sufficiently aware of their obligations and accountability. In the work of the courts there is normally sufficient reserve for regular and effective judicial proceedings and for more efficient organisation and administrative work linked to the exercising of the judicial function. The powers of the ombudsman in relation to the judicial branch of power of course in no way signify any underestimation or lack of confidence in judges in the performing of their judicial function. It is simply a question of external oversight, so that the judiciary functions effectively in accordance with its constitutional obligations. 

Experiences in Slovenia indicate that the courts and judges almost without exception take account of the proposals and recommendations of the ombudsman. We could say that the presence of the ombudsman strengthens confidence in the work of the courts. At the same time it serves to confirm the view that it is not wise to leave the judiciary without any kind of (external) oversight. Independence in performance of the judicial function does not mean that this branch should be entirely exempt from oversight. The very principle of the division of power tells us that in performing the judicial function judges are limited, for they pass judgements (only) on the basis of the constitution and laws and in this they may not encroach upon the domain of the legislators. The principle of the division of power in a state governed by a constitution and the rule of law does not permit the absolute power of any of the three branches of power. In the system of "checks and balances" we cannot speak of absolute independence of the judicial branch of power. This can be seen in Slovenia in the election and dismissal of judges and the financing of the courts, in the oversight exercised over the judicial branch of power by the constitutional court (in deciding on constitutional complaints) and in the oversight function of the ombudsman, provided by the constitutional definition of this institution and by legal provisions. In a country where power is vested in the people, all state officials, and therefore judges, must be accountable to the people.

4. The powers of the ombudsman in relation to the judicial branch of power are not specifically defined in the constitution and laws. There are therefore general restrictions in effect, and these are a consequence of the constitutional principle of the independence of judges. In the relations with the judicial branch of power the powers of the ombudsman can only be such that they do not jeopardise the independence of the judges and their impartiality in making judgements. Any kind of intervention by the ombudsman in a matter being dealt with by the courts must ensure complete independence from any kind of external influence in the substantive decision-making on a specific matter. The intervention of the ombudsman therefore does not extend into the area of passing judgements, for the adoption of judicial decisions (judgements) is the exclusive preserve of the courts. However, there is no constitutional or legal obstacle to the ombudsman acting with the aim of judges passing judgements properly, correctly and lawfully, and the courts achieving positive results and making decisions without any undue delays. Administration of the judiciary and the justice system are also matters for oversight by the ombudsman. 

The ombudsman cannot pass judgements on the correctness and legality of judicial decisions. Nevertheless, he is not entirely powerless in the area of the trial and judgement itself. He may submit to the court his opinion from the aspect of protection of human rights and fundamental freedoms in the case being dealt with, irrespective of the type or level of procedure before the court. In this way, as an amicus curiae the ombudsman intervenes from a neutral standpoint to communicate his opinion to the court. Here attention is drawn in particular to procedural guarantees, such as the right to equal protection of rights pursuant to Article 22 of the Constitution, the right to judicial protection pursuant to Article 23 of the Constitution, the right to legal remedies pursuant to Article 25 of the Constitution or the right to a fair trial pursuant to Article 6, paragraph one of the European Convention on the Protection of Human Rights and Fundamental Freedoms. In criminal cases, particularly those involving detention, reference is made to the protection of personal freedom pursuant to Article 19 of the Constitution, to the protection of human personality and dignity pursuant to Article 21 of the Constitution, to the presumption of innocence pursuant to Article 27 of the Constitution and to legal guarantees in criminal procedures pursuant to Article 29 of the Constitution. However, the ombudsman’s opinion cannot relate to determining the actual state of affairs, nor to the procedural and substantive issues of the trial, unless in this way he is entering into the area of human rights protected under international law and the Constitution. 

In the area of the actual trial and judgement itself, the ombudsman is granted powers where this involves clear abuse of authority (Article 24 of the Human Rights Ombudsman Act, Ur. list RS / Official Journal of the Republic of Slovenia, nos. 71/93 and 15/94 – hereinafter ZvaCP). Clear abuse of authority and bias in the courts is primarily invoked by individuals who assess the judicial decision as unjust, incorrect or unlawful. Yet here in the practice of the ombudsman the question remains open as to whether the term “clear abuse of authority” can be interpreted only as a premeditated act whereby the judicial procedure is abused for illegal or illegitimate aims, or whether there is perhaps a broader interpretation that is more favourable for the individual. 

5. Particularly in the first few years of operation, the ombudsman received a large number of complaints in the expectation that he would take effective measures if the complainant was not satisfied with a final court judgement. Several times complainants have suggested that the ombudsman give an opinion on the correctness and legality of judgements. Such suggestions could not be accommodated, since the assessment of judicial decisions does not fall within the ombudsman’s jurisdiction. In order to test the correctness and legality of judicial decisions, the client in the judicial procedure has access to all the regular and, following the final ruling, within the scope of a limited test, also extraordinary legal remedies. 

Final judgements are binding on state bodies, and the ombudsman must also respect them. The legal circumstances established by the final judgement can only be quashed or changed in cases and under procedures provided by law. The ombudsman has no power to exercise authority over the establishing of legal circumstances. But he may through the lodging of a constitutional complaint request the testing of the judicial decision in the Constitutional Court from the aspect of violation of human rights or fundamental freedoms. This remedy may be lodged with the consent of the affected individual, in connection with the individual matter being dealt with. 

6. The ombudsman intervenes in ongoing judicial procedures through the principle of the independence and impartiality of the courts, while taking into account his own competence to determine that the procedure is fair and a just ruling has been issued in a reasonable time. Mere impartiality in the decision-making itself is not enough. Throughout the proceedings and in general (personal and telephone) contacts with clients, judges must give the impression of impartiality. They must do nothing which might arouse in any client a lack of confidence or the suspicion of bias. The ombudsman may also draw attention to such circumstances in his intervention. In seeking the proper balance, the ombudsman takes special care that his intervention does not provide any basis for unequal treatment of clients in the procedure. The circumstance that someone has approached the ombudsman cannot yield any privileges or advantages in the judicial procedure. 

By lodging a legal remedy, an individual in prescribed proceedings (such as civil, criminal and non-litigious civil proceedings) can secure the quashing or amendment of the decision of the court of first instance. One of the subjects of legal means determined in procedural regulations is as a rule the (more or less extensive) assessment of the correctness and legality of adopted decisions, and only rarely of the procedure itself independently of any testing of the decision given. The formal complaint procedures in court procedures therefore do not as a rule deal with the actions of the court in the decision-making process, although this can be equally important for the individual concerned. Decision-making on legal remedies as a rule does not include investigating accusations of lengthy proceedings, economic inefficiency and abuse of clients’ procedural rights, and generally all of those irregularities in the procedure and violations of procedural provisions which are not in any direct causal link with the correctness and legality of the decision given. Formal legal remedies are therefore ineffective as a form of control over the work of judges and judicial personnel who conduct and make decisions in procedures and who perform work connected with this. Inappropriate or even offensive attitudes from judges and judicial personnel, a lack of the necessary courtesy and respect in relation to clients, omissions and inaction in procedures are simply some of the examples of situations which cannot be effectively dealt with through the legal remedies set out in procedural regulations for individual types of court procedure. The protection provided by the ombudsman in the area of correct and proper dealings of state bodies in relation to individuals also covers the area of the personal contact by individuals as clients with the courts and judicial personnel.

7. The ombudsman most frequently intervenes in relation to the judicial branch of power as a result of the excessively lengthy procedures. The ombudsman may also intervene in ongoing court procedures as a result of the protraction of procedures or slow judicial decision-making. The right to judicial protection incorporates the right to decision-making without undue delays. So the ombudsman draws attention in individual procedures to the right to a judgement within a reasonable time, referring to treaties and constitutional and legal provisions intended to ensure regular and efficient trials. 

In criminal cases where the accused is in detention, the ombudsman points out that detention is a serious encroachment on human rights and fundamental freedoms, and should last no longer than is absolutely necessary. The provisions on detention must be interpreted restrictively, and it should be taken into account that detention is only justified when it is vital for the progress of criminal proceedings. Encroachments upon the accused person’s freedom must be in reasonable proportion to the aim of detention. For this reason, cases involving detention should be resolved as priorities and as quickly as possible. 

Major dissatisfaction is caused among complainants by the lengthy court procedures in civil and administrative cases, and especially in labour and social disputes. The hearing of labour and social disputes demands particular attention, since this involves decision-making on fundamental existential questions of individuals’ social security. In this connection the ombudsman can draw the attention of the courts to the duty to observe the principle of acceleration of the procedure (Article 11 of the Civil Procedure Act - Ur. list RS, no. 26/99), for the speed of legal protection is one of the conditions of its effectiveness. 

Judges are all too ready to seek reasons for the delays and lengthy trials in the objective circumstances of the Slovenian justice system (personnel problems, the large influx, the number of unresolved cases) without taking sufficient account of the provisions of the valid procedural regulations in order to speed up procedures. In his interventions the ombudsman therefore points out the individual provisions of procedural regulations (such as the provisions of the Civil Procedure Act and the Criminal Procedure Act) and stresses that through correct and consistent application of procedural authorisations judges could prevent the majority of unnecessary bottlenecks, protraction of court procedures and abuse of procedural rights. At the same time the ombudsman explains to complainants that the speed of judicial decision-making in individual cases also depends on the scope and difficulty of the case, and ultimately also on the cooperation and correct behaviour of the client in the procedure. More rapid decision-making is therefore aided by the submission of complete and comprehensible applications and by the procedural discipline of clients in the procedure.

Where the ombudsman intervenes owing to the lengthiness of an individual procedure, he also takes into account the fact that many Slovenian courts are overloaded. Particularly judges of first instance, as well as many others, are allocated too many cases for them to ensure decision-making in a reasonable amount of time. In the time given, judges can professionally, correctly and legally resolve only a limited number of cases. The effectiveness of judicial protection in such cases does not depend solely on judges. The courts do not allocate themselves cases, but through limited budget funds and staffing problems they are faced with an increasing share of jurisdiction in the system of the division of power. For this reason the frequent interventions of the ombudsman are also made on the systemic level, for the state is bound to take all the necessary measures to ensure appropriate conditions for the judicial branch of power to perform its work with regularity and efficiency. At the same time, where he intervenes owing to the lengthiness of procedures, the ombudsman does so from the point of view that individuals seeking the protection of their rights or a legally secured interest are not interested in the staffing or other problems of the courts that cause decision-making to go beyond reasonable deadlines. As a client in the judicial procedure the individual is justified in expecting treatment from the state that does not cause violations of such an important fundamental human right as the right to judicial protection. 

The regulation determining the operation of courts in individual types of case (The Judicial System - Ur. list RS, nos. 17/95 up to 62/2001) provides that courts hear cases in the order in which they arrived at the court, but priority should be given to urgent cases determined as such by law. In this connection the ombudsman draws attention to violations of the rule on the proper sequence for dealing with cases. He points out that certain courts deal primarily with priority cases, which are generally more recent, less extensive and as a rule are professionally less demanding. Alongside these cases, however, there remain an increasing number of unresolved non-priority cases that are increasingly extensive, demanding and older. The greater effect judges can achieve by dealing with priority cases often covers up for the major backlogs in the older and more difficult cases. 

8. The functioning of the ombudsman in relation to the judiciary, particularly when this institution was first set up, ran up against a lack of understanding of his role in a democratic state based on the rule of law and consequently against the impeding of the ombudsman in exercising his powers. Judges at certain courts opened mail and in this way monitored the correspondence of detainees with the ombudsman. In May 1997 the governor of Ljubljana jail even received a verbal instruction from the Ministry of Justice that mail between detainees and the ombudsman must without exception be sent first to the court for the purpose of monitoring. Meanwhile, detainees frequently complain that judges deal with their cases too slowly. In such cases it would therefore be necessary to inform the very judge against whom a complaint is being made, that the detainee is in contact with the ombudsman. Upon visits to prisons we have also encountered several times the position that personal contact between detainees and the ombudsman can only be possible with the prior knowledge (or even approval) of the judge. In order to avoid any incorrect understanding of the competence and powers of the ombudsman, we issued an initiative for appropriate amendments and supplements to the Criminal Procedure Act, in order to set out clearly the right of the ombudsman to communicate without hindrance or monitoring with detainees. On this basis a new wording of the Criminal Procedure Act was adopted granting the ombudsman or his deputy access to detainees and the right to correspond with them without prior informing of or monitoring by the investigating judge. Written communications sent by detainees to the ombudsman cannot be opened and examined. 

Another example of hindrance to the work of the ombudsman extends into this year, 2001. The ombudsman requested that a court send him a court file for inspection. The president of the court replied that the judge dealing with the case agreed to the ombudsman inspecting the file. But the file could not be sent to the ombudsman, although the ombudsman could have access to it in the court office. The ombudsman could not agree with this response, which encroached upon the long-established practice of courts sending the ombudsman files for inspection. He pointed out that in his work the ombudsman is independent, and this also presupposes a free choice of the methods of work in performing his function of oversight over the work of the courts. The right of access to data and documents of the state bodies under his oversight also incorporates the right to obtain for inspection the entire documentation or file in the case being investigated. Here he does not require the consent of a judge. Inspection of a court file in the court office during its official opening times does not provide appropriate circumstances for the ombudsman’s work, given his role in the legal system of the state. For this reason the ombudsman does not normally use this option, requesting that the courts assist him in his work by sending court files for inspection. The opinion of the ombudsman was also confirmed by the Minister of Justice in an obligatory explanation of Article 94 of the Justice System, whereby the courts are bound to provide the ombudsman with a requested file for inspection. 

9. The ombudsman is not empowered to request or submit an initiative for the instigation of disciplinary proceedings against judges. Nevertheless, on the basis of authorisations provided by Article 7 of the ZvarCP he may propose the instigation of disciplinary proceedings against judges. The body to which the ombudsman sends such proposal (such as the president of the court) is bound to look into the proposal and to respond to it within the set deadline. Thus far the ombudsman has taken such action twice: in one case the president of the court did not follow up the ombudsman’s proposal that disciplinary proceedings be required against a judge (later this president was not re-appointed court president when he was up for re-election), and in the second case the ombudsman’s proposal was accommodated and disciplinary proceedings were instigated against a judge. In connection with this the judge’s holding of judicial office was later terminated. 

10. Complaints against the work and operations of the courts are dealt with by the ombudsman with particular care and attention, in order for any intervention not to encroach upon the area of the trial and judgement itself, which is a constituent of judicial power exercised by judges in the courts. The ombudsman addresses interventions to the presidents of the courts, who must then respond properly and within the set deadlines. Where it is deemed necessary, the ombudsman also requests a written statement from the actual judge who is hearing the case. He has only once to date exercised the legal authorisation to call in a court president for consultation. On the other hand he frequently takes up the invitations of court presidents and visits individual courts. In this way he becomes familiar with the work and difficulties (staffing and space, court backlogs and so forth) in individual courts. Information in this regard assists the ombudsman in dealing with complaints, so that he does not burden the courts unnecessarily with enquiries. The deputy covering the area of justice has 15 years of experience as an adversary trials and appeals judge, and is therefore very well acquainted with the working of the courts. This is of major importance for oversight over the work of the courts. As a rule the ombudsman is also invited to the regular annual meetings of judges, lawyers and state prosecutors, and also to professional seminars organised in this connection by the Ministry of Justice. He has established personal contact with the majority of the presidents of Slovenia’s courts, and this is also true for many judges at the local, circuit, higher and supreme courts, as well as at the administrative, labour and social courts of both instances. This undoubtedly eases the role of the ombudsman in overseeing the courts, and at the same time makes it possible for any kind of misunderstanding in connection with the exercising of oversight to be cleared up and eliminated in good time. 

The great majority of judges confirm the ombudsman’s opinion and act in accordance with his proposals. As a rule, and where procedural regulations allow, the ombudsman proposes that judges put right established violations by repeating or performing procedural actions. Where this is not possible, he proposes other methods of correcting or at least mitigating the injustice done. He has therefore already proposed a number of times that judges or court presidents make written apologies to affected complainants who are clients in procedures. At the same time the ombudsman always argues for and encourages a respectful attitude from individuals as clients in their relations with judges and the courts. Only a court that is a state body with the highest standing and authority can enjoy the confidence of the people. The working of the ombudsman is therefore always orientated towards this goal. 

Ljubljana, 30 October 2001
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